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The Five epochs of Australian water laws
• 1 1788-1901 State colonial laws highly introspective in
each State inheriting the Common law riparian and
groundwater doctrines from England. decentralised
• 2 Federation 1901 to 1983 fiscal federalism only s 96,
section100 limitation of Commonwealth powers over
water due to politics of rivalry. Some states had water
quality problems and looked to IWRM from 1970’s
• 3 1983- 1994 treaties power enhanced Federal
intervention Tasmanian dams’ case, MDBC agreement
(weak) and ESD principles as national policy includes
IWRM, semi formal water markets in some states.
Zaragoza, 29 July 2008
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Australian irrigation technology- found to be inaccurate by
up to 30%( CSIRO photo)

Old technology Dethridge wheel
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Australian water history

magic pudding approach
magic pudding [i] approach i.e. water can be developed endlessly
(McKay 2002)
rain follows the plough
water can be managed in isolation
water is a free good
the desert will bloom with irrigation
populate or perish
stories of water turning into gold (Powell 1999, Sinclair 2001)
[i] Norman Lindsay an author in 1918 wrote a story about 3 travellers who had a
pudding that regenerated…. A peculiar thing about the pudding was that
though they had all had a great many slices off him, there was no sign of the
place whence the slices had been cut off. Norman Lindsay 1918 The magic
pudding; being the adventures Bunyip Bluegum and his friend Bill Barnacle
and Sam Sawnoff, Angus and Robertson, Sydney.
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The Five epochs of Australian water laws
• 4 1994- 2007 weak central protocols driven by fiscal
federalism Council of Australian Governments reforms
requiring water markets, ESD and competition law reforms
hence enhanced s 51 (xx) Trade Practices powers, State
litigation on State water plans by growers. Regional delivery
through State governments and other groups[1], NWI detailed
protocol of 80 State actions. Strong state regulation of water
allocation and ESD required with water markets 333 water
supply businesses
• 5 2007 Justiciable protocols strong under multiple s 51
powers and concurrent State powers Water markets as part of
water management plans designed to achieve multiple goals.
[1] See Natural Heritage Trust of Australia act 1997 section 20 groups includes
persons of body the agreement is between the Minister and the person of body who
Zaragoza, 29 July 2008
get the grant
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New technology solar flume
controls and channels NSW

framework for research
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Types of Australian water markets which are part of
systems aiming for ESD

• Main Irrigated agriculture market. Rubric
transfer water from low to high value uses
therefore increase productivity and social
welfare. 2006 Rural Water Use and the Environment The Role of

Market Mechanisms, Productivity Commission and numerous policy
documents at State and Federal level inter alia

• has holding and delivery licences many forms of
property right
• Growing waste water market.
• Minor to date rural to urban market limited to
peri urban fringes of cities- the last crop will be
houses

water planning processes include
water markets
• Water planning process conducted by 56
regional bodies who draft water allocation plans
under State laws.
• these are composed of Boards with skill based
appointees SA to other less transparent ways.
The based skill based ones work better
example south east because less pork barrelling
• within these are 333 water supply businesses
who have bulk allocations and 14 different types
of legal structures from companies to
• legal mosaic
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56 NRM regions still State based
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water management disintegrated. MUP Freshwater book

Water allocation plans
• WAPs identify:
• The amount of water for allocation;
• How water will be allocated;
• Rules for transferring and trading of water; and
• Policies for the granting of permits for water affecting
activities.
• WAPs assess:
• Impacts on ecosystems due to the taking of water,
• Whether the taking and use of water will have a
detrimental effect on the quantity and quality of the
resource, and
• The ability of the resource to meet future demands.

SE NRM Board
• Purpose of a WAP is to:
– Balance environmental, economic and social
needs for water
– Flexibility and equity in access to the resource
– Promote active and expeditious use
– Promote efficient use
– Sustain the resource, and protect reliant
ecosystems and communities

Elandes
• under Water Resources Act SA 1997
• Willunga basin prescribed wells area.
• Water allocation plan adopted by Minister
in 2000.
• most landholders had allocation reduced
as aquifer over allocated.
• Elandes sought to get additional water
based on hardship provisions
• held no almond industry failed

Ability to achieve sustainable water management by
CEO’S OF 333 WATER SUPPLY BUSINESSES

Q there are well established co-ordination measures with
State government? ( answer-No)

reasons for non achievement of ESD
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Artificial barriers put up from the state government and federal government
Lack of finance, resources
Lack of information, training, knowledge, skilled personnel
State government legislation policy
Hard to bring all information together
Apathy of people
Current state water management act and the current community outlook on water
Getting the people to think long term
Short term political and board appointment cycles
Environmental considerations have been given first consideration with economic and
social pushed to the background
Dealing with environmental regulators
Different people involved in water issues all have own agendas
Governments think local rather than global
Competing priorities and competitive nations
Conflict of economy versus the environment, and
Conflicts between environment, social and economic triple bottom line.

Brisbane water
Brisbane Water is
a commercialised business
unit of Brisbane City Council
provides water and wastewater
services to almost one million
consumers.
It employs about 900 staff
378,000 residential and
34,000 industrial/commercial
customers
Brisbane Water supplies water
to six neighbouring local
authorities
Averages 170,000ML of potable
water supplied to Brisbane per
annum
Approximately $5.4 billion in
assets

First Mildura Irrigation Trust
Approximately 3,000 - 5,000 client
properties
39,759 ML Volume of water
delivered 2006/2007
Approximately $7,000,000 in
revenue for 2006/2007
Approximately $72,000,000 in
assets
27 Staff

Information and Diagram from: First Mildura Irrigation Trust 2006 – 2007 Annual Report pg. 14
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Types of water markets-grower to grower irrigated
agriculture main one
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•
•
•
•
•
•

legal context of Australian water markets irrigated
agriculture markets
State based still problematic as different rules but this
will be rectified
all States require meters on all wells and surface water
pumps and prosecute water theft
growers who use 70% of Australia’s water have an
allocation Licence not a RIGHT!!!!!!!!!!
Expressed as a volume of water ML / season still some
area/ crop type. Currently 6% in some MDBC region of
the amount on the licence
moving toward share of a consumptive pool approach
everywhere
there are use licences and environmental licences
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Water Markets- irrigated agriculture main one
• Markets exist to facilitate the trade of water on both a
temporary and permanent basis.
• Most trade of water access entitlements in Australia is
done on a temporary basis with 1,053 GL changing
hands in 13,456 temporary trades conducted in 2004-05.
• 70%
• Permanent trades involved 248 GL in 1,802 trades.
• 30%
• ABS data for AUSTRALIA 2007
Zaragoza, 29 July 2008

water trading 30 years on in South
east SA
• majority of the respondents remained neutral
• most of the community perceived water trading
(permanent or temporary) not to be a good thing.
• Around 29% disagreed with the statement “temporary
water trading is a good thing” and 33% disagreed with
the statement “permanent water trading is a good thing”.
• Most of the respondents agree that the process of
getting water temporarily or permanently is too complex.
Around 21% believe the process of temporary water
trading is too complex and it is 28% with respect to
permanent water trading
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Temporary trade
• larger transaction costs and hence less
efficient
• driven by seasonal shortages hence does
not achieve a reassignment to higher
value uses.
• water was transferred into area of high
salinity under the market processes in the
Pilot interstate water trading project.

Water markets and IWRM
• Water markets are only part of the IWRM
ESD policy in Australia.
• water markets are now part of regional
water planning processes. These State
based and hence differ.
• in Murray Darling Water Act 2007 will
drive conformity of plans from 4 States.
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legal context of Australian water markets irrigated
agriculture markets
•

private water agents exist and public water exchanges
Watermove
• different security of entitlements high 10% of NSW and
all Victoria( Heaney 2006)
• The legacy of different State laws was also felt in relation
to water trading where in the Southern Connected River
Murray System spanning northern Victoria, southern
New South Wales and part of SA there were over 180
categories of irrigation water entitlements. (Shi 2005)
These had and still have different levels of reliability,
tenure periods, protection of the interest in the water
license, and nomenclature
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recycled water market- growing in peri urban areas

recycled water market
• Due to the drought circumstances and policy context in
• Australia, numerous recycled water projects have
recently
• been initiated (recycled water policy instruments). These
• range from irrigation of sports fields with recycled water,
• dual water supply systems in greenfields suburbs and
• proposals for recycled water top-up of potable supply
• (further details about water recycling projects in Australia
• can be found in Australian Academy of Technological
• Sciences and Engineering, 2004).

Recycled water markets
persons most likely to be satisfied with outdoor use of recycled water
from Mawson Lakes( 5000 users)
• individuals who perceive that the Water Authority communicates
well
• individuals who trust the Water Authority,
• individuals who perceive that financial gain to them
• individuals who can tolerate recycled water being of lower quality
individuals who perceive that the recycled water system
is fair,
• individuals who perceive that low risk is associated with
recycled water use.
from Hurlimann Hemphill McKay and Guersen 2008 Journal of
environmental Management Elsevier

Questions
1.

Could water markets be feasible instruments
to achieve IWRM objectives?
ANS Feasible but only in regulated context and
with regional water plans setting out rules.
EXAMPLES nrm regions and South east
Circumstances where market instruments can
contribute to IWRM.
ANS levies on water use to fund environmental
programs SA, Buy backs of water
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Australia water planning regions
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problems with state based regulation

sophisticated regulation
accounting for forestry uses

managed investment schemes tax
driven with huge water impacts SE
SA

Plantation forest regulation
through skill based water plan and
markets

Lower South East:

• Area is about 1 million ha.
• 145,000 ha of plantation forest.
• Recharge impact of existing forest is approximately
160GL per year.
• 45,000 ha of plantation on shallow water table.
• Forest extraction impact is approximately 80 GL per
year. Now has to be licensed and buy water!!!!
• Other existing water users licensed to extract
approximately 400GL per year.

Regulation of forestry which has been encouraged by federal tax
schemes

• Management of recharge impacts by regulation,
introduced on 3 June 2004.
• Regulation extended to manage direct extraction
by plantations over shallow water tables (<6 m)
on 31 July 2007.
• Registered ‘depth to water table’ map will be
part of the next Water Allocation Plan. Depth of
water table based on digital elevation model.

Questions
2 What would be the role for regulators in
the maintenance of water ecosystems?
ANS huge role recognised in Australia in
1970’s and restated in 1994, 2004 under
State laws and now in the Water Act
2007 for the MDBC( the regional
limitation is a problem)
States took away water from farmers
examples
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Very strong State regulation of water allocation since 2003

• Ashworth’s case illustrates the reluctance by
farmers to believe that the water laws could be
changed. [i]This case involved the amended
Water Act Victoria which restricted the previous
rights of farmers to capture unlimited amounts
of water in farm dams on their property.
• held act valid
• [i] Ashworth v State of Victoria 2003 VSC 194 17
June 2003

Coercive regulation reducing water allocations in
NSW
•
•
•
•
•
•
•
•

When the States began to create water plans in catchments and there were
many instances of reductions to water allocations.[1]
This was a difficult process for local communities. [2]
NSW the Minister stepped in to draft a groundwater plan where the
community was in a crisis
the overall aim of the plan was to reduce actual use over 10 years to the
annual average recharge less a quantity preserved for the environment.
Groundwater users were subject to pro rata reductions of entitlements over
a 10 year period. All users were to be entitled by year nine to only 52% of
their original entitlements.
There were adjustment mechanisms such as the creation of a market in
access licences and supplementary water access licences.
[1] Murray Irrigation Limited v ICW Pty Ltd and Meares Nominees Pty Ltd
[2005] NSWLEC 304 (17 June 2005
[2] Martin K 2002. “Local water management planning- collaborating in
change”, Water, 29(4), pp28-31

Murray darling system

3 Basin water market and trading objectives Water Act
2007
•
•

•
•

•
•

The objectives of the water market and trading arrangements
for the Murray-Darling Basin are:
(a)
to facilitate the operation of efficient water markets and the
opportunities for trading, within and between Basin States, where water
resources are physically shared or hydrologic connections and water supply
considerations will permit water trading; and
(b)
to minimise transaction cost on water trades, including
through good information flows in the market and compatible entitlement,
registry, regulatory and other arrangements across jurisdictions; and
(c)
to enable the appropriate mix of water products to develop
based on water access entitlements which can be traded either in whole or
in part, and either temporarily or permanently, or through lease
arrangements or other trading options that may evolve over time; and
(d)
to recognise and protect the needs of the environment; and
(e)
to provide appropriate protection of third-party interests.

Questions
3

How can water planning be designed to
incorporate uncertainty and risk management
as part of IWRM?
ANS Share of consumptive pool approach places
risk on growers, basin plan for MDBC
Do water markets constitute efficient instruments
to allocate risk?
ANS no too blunt and corruptible but can drive
better accounting for water use, water markets
driven by tax effective issues not production
issues Management investment schemes case
SE

community responses to water plans urban areas
Adelaide Mount Lofty Natural Resources Management Board region in

2008[1] a region with a skill based board with statutory duties.

•

The results suggest that there are concerns about the
effectiveness of the plans,
• that they are seen as too complicated by half the respondents,
• that there is considerable lack of confidence in the laws
governing water allocation and,
•
that only a few people consider that the water plans are fair.

•
•

This last issue of fairness is crucial to the success of any public policy especially in environmental matters.[2]
[1] This was done through an internet survey buying a list from a provider. 170 responses were achieved
[2] Syme G and B Nan arrow the social and Cultural aspects of Sustainable Water use in Crase Ed 2008 Water
Policy in Australia Resources for the Future, Washington.

Questions
4 How would water entitlements be defined
to avoid over allocation problems and
high transactions costs?
ANS volumetric and then share of annual
consumptive pool approach to cover all
USERS See Forestry allocation issue
Australian example under Water Act
registers or entitlements compatible over
all States

Questions
5.

Lessons from Australian model of water management
and planning at river basin scale with major
participation of private entities.
ANS 56 regions need to have a common structure
Too many organisations 333 and too much protection
of corporate information.
the system is fragmented
Water Act 2007 will rectify these.
It is valid in my opinion very clever drafting relies on
Teoh and Tas Dams case and Legislative Instruments
Act Cth
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Solutions for Murray Darling system
• Frustration with State processes and differences
between them led the Howard Government to assert in
January 2007 a bold plan[1] which involved creating
Commonwealth water law based on many sections of
the constitution especially referral of powers under
section 51 (37). The Act accounts for section 100 but
relies on wide high court interpretation of the Treaties
powers and other powers particularly trade and
commerce
[1] see John Howard MP My Bold Plan to save our
Water, Weekly Times National newspaper Jan 31 2007 p
16
Zaragoza, 29 July 2008
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Solution seen as centralising protocols justiciable
• The objects of the Act are broad. These are stated in a
long list in section 5 and start with the national interest
and relevant international agreements and subject to the
above, to promote the use and management of Basin
water resources to optimise economic, social and
environmental outcomes

Zaragoza, 29 July 2008

diagram of weak to strong
centralised laws

NEW ACT Section 21
•
•
•
•
•
•
•
•
•
•
•

a) take into account the principles of ecologically sustainable development; and
(b) act on the basis of the best available scientific knowledge and
socio-economic analysis; and
(c) have regard to the following:
(i) the National Water Initiative;
(ii) the consumptive and other economic uses of Basin water
resources;
(iii) the diversity and variability of the Basin water resources and
the need to
adapt management approaches to that diversity and variability;
(iv) the management objectives of the Basin States for particular
water resources;
(v) social, cultural, Indigenous and other public benefit issues;
(vi) broader regional natural resource management planning
processes;
(vii) the effect, or potential effect, of the Basin Plan on the use and
management of water resources that are not Basin water resources;
(viii) the effect, or the potential effect, of the use and management
of water resources that are not Basin water resources on the use and management of
the Basin water resources; and
(ix) the State water sharing
arrangements.

ESD AND THE JURIDIFICATION
PROCESSES
• As a legal principle ESD has with the characteristics of being
flexible[1] but the discretion reposed in judges is bounded by
rules of statutory interpretation and norms of judicial
discretion[2

•
•

[1] Fisher E Judith Jones and Rene Von Schimberg 2006 Implementing the precautionary
Principle in Implementing the precautionary Principle- perspectives and Prospects Edward Elgar
UK
[2] Discretion is a means to introduce flexibility into the law, while resort to purposes and open
standards are common features of any legal order. All are ways of enabling the unlimited
variability of economic, social and political life to be transformed into legal forms. Juridification is
this process. Galligan D 2007 the forms of Modern legal orders in Law and modern Society P261.
Oxford.

water market rules
• Schedule 3—Basin water market and
trading objectives and principles
• tradeable water rights means:
•
(a) water access rights; or
•
(b) water delivery rights; or
•
(c) irrigation rights.
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Solutions
•

Basin plan based on accredited or adopted State plans.

•

section 26 water trading rules to achieve ESD

• Part 4—Basin water charge and water market rules
• Part 6—Commonwealth Environmental Water Holder

Zaragoza, 29 July 2008

water trade institutional factors
• Compatible institutional and regulatory
arrangements will be pursued to improve
intrastate and interstate trade, and to manage
differences in entitlement reliability, supply
losses, supply source constraints, trading
between systems and cap requirements.
• clause 13 schedule 3
• NB THERE IS STILL A CAP ON OUT OF
REGION TRADE

impeded market- out of district trade limited
• COAG 2008 reaffirmed its commitment under
the National Water Initiative to reconsider the
limit on out-of-district trade of permanent water
entitlements in the Southern Murray-Darling
Basin. COAG stated its ambition to increase the
cap from four per cent to six per cent by the end
of 2009. Future changes in the limit would be
preceded by wide consultation with the
communities prior to any decision being made.

Application of this LEGAL regime over water markets to
other places

• Difficult as context specific and the federal
nature of Australia important
• Australia has small farming sector
• waste water reuse schemes using PPPs are
being implemented in India to buy and partly
treat peri urban waste water and sell it to
growers.
• regulation and metering of wells and pumps a
key component which often cannot be enforced
in other places

Australian Water markets and integrated Water Resources Management
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Thank you audience
• Thanks to UniSA, CRC Irrigation Futures
• ARC, IWMI and Adam Gray (diagrams).
They hang the man and flog the woman
That steal the goose from the common,
But let the greater villain loose,
That steal the common from the goose.
Anon 17th century England

TOWARD JURIDIFICATION
• Using and accrediting or adopting State
water plans to create the basin plan
process will bring into sharp relief the
differences between the States in objects
of their acts, the administrative processes
and ultimate decisions and remove the
introspectivity that has been such a issue
in Australian water management. On the
way administrative law will also be given a
boost

Cap resulted in increased
groundwater use
• Groundwater supplied 18% of total water
used use in the nation nearly doubled from
2634 Million Cubic Meters (MCM) in
1983/4 to 4171 MCM and 1996/7. In New
South Wales, Victoria and Western
Australia the use tripled over those times,
NSW went from 308 to 1008, Victoria from
206 to 622 and WA from 373 to 1138
MCM. (Audit)

new processes
•

•
•

•

Under the IGA, governments commit to a new culture and practice of Basin-wide
management and planning, through new structures and partnerships. Key elements
of the arrangements are the preparation of a whole of Basin Plan by an independent,
expert Murray-Darling Basin Authority. Central to the Basin Plan will be sustainable
diversion limits on water use in the Basin to ensure the long-term future health and
prosperity of the Murray-Darling Basin and to safeguard the water needs of the
communities that rely on its water resources.
This was funded by $3.7 billion of works in the basin States.
The act only applies in the Murray Darling Basin area which is an impediment to
achieving national aims. The implications for Victoria are most acute with about one
half of Victoria covered by the Murray Darling basin region and subject to this regime
the rest subject only to State laws.[1] The Water Act directs in section 63 that in
creating a State water plan (2)
If the water resource plan area is adjacent to a
water resource plan area located in another Basin State, the proposed water
resource plan must be prepared in consultation with that other Basin State. This is a
nation building provision.
[1] It is likely that section of could influence the actions of the State in the other
areas if this is held to be valid.

333 water supply businesses
• since the 1994 reforms the private sector
is involved in water supply to irrigation and
urban users
• 14 different types of legal forms
• all are required to achieve Ecologically
Sustainable Development.

Water markets in Australia

•

inter state differences in regimes
imposed too many costs so now will be
harmonised in MDBC by law.
• relies on high court interpretations of
treaties and trade and commerce power.

enforcement
• Enforcement is often one of the greatest obstacles to an integrated
water resource management system, since conservation and anti
pollution laws are only as good as the institutions that enforce them.
The scarcity of water and other natural resources in most developing
nations gives rise to a myriad of environmental disputes, which most
courts are not qualified to arbitrate. These challenges drive the need
for capacity building and strengthening to enforce environmental law
and to resolve environmental disputes in developing nations. There
is a wide spectrum of capacity building activities that can effectively
enhance a country’s ability to enforce its environmental
management scheme, from equipping local judges with the
specialized knowledge to hear and decide environmental disputes,
to establishing environmental laws and special courts specifically to
address environmental issues such as property and access rights,
land use, and violations of conservation laws.

water financing
• Water can be an expensive commodity, particularly for
highly-indebted low-income countries. In developing
countries, public funding accounts for 65-70% of
investments in water, 10-15% is paid for by development
assistance and transnational corporations, and 5% from
local businesses. Possible options for alternative funding
sources include tax-payer contributions, raising the water
price, and privatization of water and sanitation services
at the local or national level. In countries that are highly
indebted, socio-economic priorities like water cannot be
served without foreign assistance. To attract
international funds, these countries are often forced to
turn to privatization of public suppliers of water; however,
privatization can cause other challenges and obstacles
to poor communities’ access to water.
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solutions to the water market problem

• Prices do not account for all the impacts
such as losses of bio diversity or salinity.
• water was transferred into area of high
salinity under the market processes in the
Pilot interstate water trading project.
• hence need different government
interventions in the market to achieve
Ecologically sustainable development.

dryland salinity
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solutions to external effects of markets

• fixed share of a consumptive pool
approach see NWI.
• heavy regulation of water users and water
capture privately see Ashworth’s case.
• focus in ESD achievement in markets
hence strong regulation water levies in SA
• Environmental flows required by each
state limit the operation of water markets
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strong regulation exists

• regional limits and regional water plans which
impose detailed restrictions and are drafted by
the local communities.
• full accounting for water interception by forestry
and grapes even if not irrigated
• adjustments to allocations seasonally through
the WAPS
• Government enters water market to buy water
in SA River Murray environmental flow manager.

problems with water trade
•

Managed investment schemes have
diverted water to tax haven farming away
from real farmers
• drought water allocations are 6% in
Murray darling systems so very little trade
• Recharge issue competition between
landholder types

South Australian water Corporation
• SA Water supplies water and wastewater services to
approximately 1.5 million people across South Australia through
contractors UNITED Water and others.
• 245,000ML Average Volume of water delivered per year (rural
and metropolitan)
• Annual revenue of approximately $750 million per annum
• Assets totaling more than $7 billion
• Approximately 1300 staff
• The Board of SA Water is responsible for the overall corporate
governance of SA Water including approving the strategic
direction and values, monitoring performance and evaluating
senior management.
• The Board comprises six Government appointed external
Directors plus the Corporation's Chief Executive

Plantation forest impact on water
• Plantation forest are identified as one of the six threats to the Murray
Darling Basin:
• Estimated an extra 65-150 GL/year loss caused by new plantations by
2030 (BRS / CSIRO estimate)

• Lower South East of South Australia: plantation impacts on about 30
% of the water to be licensed to existing users:
• 240 GL/year forest impact; licensed allocations about 400–500 GL/year
• Benyon Study CSIRO

• Gnangara Mound – An important groundwater resource for Perth
city threatened by existing pine plantations

New solution epoch 5 further
regulation
•
•
•
•
•
•

Victoria has agreed to sign on to the Murray-Darling Basin water plan,
following a Federal Government announcement that the state will receive an
extra $1 billion in funding.
The former Howard government's $10 billion plan to save the river system
has been stalled for more than a year, with Victoria refusing to sign up.
But Prime Minister Kevin Rudd says at today's Council of Australian
Governments' (COAG) meeting in Adelaide the states have agreed to
establish a new national body to govern the system.
"Its powers will include those to set a new sustainable cap on the amount of
water that can be taken out of rivers and ground water systems," he said.
"As well as powers to approve a new basin-wide plan, which will provide for
drinking water needs for Adelaide and other towns reliant on basin waters."
Under the deal, the states will be able to disagree with the Basin plan and
ask the Authority to reassess it.

old agreement
• The Murray-Darling Agreement was signed by New
South Wales, Victoria, and South Australia in 1992.
Queensland and the Australian Capital Territory became
signatories in 1996 and 1998, respectively. The
Agreement covers all natural resources management
and aims to reduce the salinity impacts of river water use
for irrigation. The River Murray Agreement provides in
clause 93 that the up-streamers New South Wales and
Victoria must provide, in equal proportions, South
Australia's entitlement (in volume) under clause 86 or 88
from the water available to them under clauses 91 and
clause 92.

Cap leads to increase on groundwater use in some places
• The CAP was the first step toward striking the balance between
irrigation and other consumptive uses and in-stream uses.
• Over this period groundwater use also increased. Groundwater
supplied 18% of total water used use in the nation nearly doubled
from 2634 Million Cubic Meters (MCM) in 1983/4 to 4171 MCM and
1996/7. In New South Wales, Victoria and Western Australia the use
tripled over those times, NSW went from 308 to 1008, Victoria from
206 to 622 and WA from 373 to 1138 MCM. [1] Groundwater use
has increased considerably with the onset of a prolonged period of
drought and reduced surface water allocations because of the CAP.
In many places, the rate of groundwater extraction exceeds the rate
of recharge[2] Of 168 of Australia's 538 groundwater management
units are close to being over-allocated, and 161 are over-used
•
[1] see Audit
• [2] see Audit

NEW ACT TO BE EDITED
•

As a legal principle ESD has with the characteristics of being flexible[1] but the discretion reposed
in judges is bounded by rules of statutory interpretation and norms of judicial discretion[2]. Some
may say that of late the High Court has shown considerable flexibility and broad interpretations
and may question those norms of judicial discretion (see above in relation to water and other
articles in this issue). The approach in the act of providing the long lists of factors with broad does
make the task indeterminate but in way promotes a systematic approach to evaluation of very
difficult and economic threatening decisions see Elandes in particular. The issue will be of course
as whether the ESD approach mirrors the requests of society or does it lead society and hence
will draw criticism from some parts of the community in different regions. The Act is likely to be
ahead of the community in relations to ESD concept (see section above in relation to Adelaide
residents) and also a proposition around which there has and will been conflicts in some
communities. Placing the deliberation about it at the highest court level could be said to reinforce
democracy and create a freshwater jurisprudence. This can only be a good outcome.

•

•

[1] Fisher E Judith Jones and Rene Von Schimberg 2006 Implementing the precautionary
Principle in Implementing the precautionary Principle- perspectives and Prospects Edward Elgar
UK
[2] Discretion is a means to introduce flexibility into the law, while resort to purposes and open
standards are common features of any legal order. All are ways of enabling the unlimited
variability of economic, social and political life to be transformed into legal forms. Juridification is
this process. Galligan D 2007 the forms of Modern legal orders in Law and modern Society P261.
Oxford.

new act to be edited
•
•
•
•
•
•
•
•

•
•
•

For individual litigants the AAT deals with disputes relating to payments to water access entitlement holders who
have a change in their water allocation under the Basin Plan.
For the MDBA area, this process will displace State processes hence generating some uniformity and
jurisprudence. However this will mean that for MDBA area there will be AAT decisions and for the rest of the
counrty State law decisions where the State law provides some redress for changes to water access entitlements.
Individual in each State can challenge a state water plan as discussed see above in State courts. The c)
there is:
(i)
A reduction in the water allocations to be made in relation to the water access entitlement;
or
(ii)
A change in the reliability of those water allocations; and
(d)
the reduction in the water allocations, or the change in the reliability of the water allocations,
occurs because of a reduction (the diversion limit reduction) in the long-term average sustainable diversion limit
for the water resources of the water resource plan area, or for the particular part of those water resources; and
(e)
The whole, or a part, of the reduction in the water allocations, or the change in the reliability
of the water allocations, is reasonably attributable to the Commonwealth’s share of the reduction. A person
affected can seek to have the Minister’s decision on a payment reviewed by the AAT.
AAT provides a merits review where the court stands in the shoes of the original decision maker[1] .The task that
an administrative tribunal must undertake when reviewing a decision on the merits was explained early in the life
of the Administrative Appeals Tribunal. In Drake v Minister for Immigration and Ethnic Affairs Bowen CJ and
Deane J stated:
The question for the determination of the Tribunal is not whether the decision which the decision-maker made was
the correct or preferable one on the material before him. The question for the determination of the Tribunal is
whether that decision was the correct or preferable one on the material before the Tribunal.[2]
[1] Fisher 2007 The Precautionary Principle in Australia, Risk Regulation and Administrative Constitutionalism
p.127
[2] Drake v Minister for Immigration and Ethnic Affairs (1979) 24 ALR 577 at 589.
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changing a State water plan.
The Water Act will be looked at under these headings
Constitutionality of Commonwealth water law the express and implied powers used and the referral of state
powers under s 51 xxxvii[1]. This includes the adroit drafting to read down application to not infringe s 99 and
100[2] the broad interpretation based on national interest objective which related to executive powers under
section 61 to enter into treaties
The basin plan and its content[3] especially the water market rules[4] section 109 issues and the basin plan as a
Legislative instrument.
the dispute resolution procedures.
The outcome of the first three is that the Commonwealth now has power to set a protocol for the content of State
water plans governing water allocation and water markets. Hence, the contents of the plans become justiciable
not only as presently in the State courts by aggrieved water users, but also by a State for unreasonableness of the
Commonwealth imposed obligation.
[1] Section 9 States that (a) the Commonwealth's legislative powers under paragraphs 51(i), (v), (viii), (xi), (xv),
(xx), (xxix) and (xxxi x), and section 122, of the Constitution; and
any implied legislative powers of the Commonwealth.
This leaves out reliance on treaties powers as listed in section
[2] See section 11
[3] Section 19
(2) There is to be a Basin Plan for the management of the Basin water resources. The
Basin Plan will provide for limits on the quantity of water that may be taken from the Basin water resources as a
whole and from the water resources of each water resource plan area. It will also provide for the requirements to
be met by the water resource plans for particular water resource plan areas (these water resource plans are dealt
with in Division 2).
[4] See section 9 and 10
See also section 99, which clarifies the constitutional basis for the water market rules
made under Division 2 of Part 4.
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26 Water trading and transfer rules
(1)
The provisions included in the Basin Plan under item 12 of the table in subsection 22(1) (the
water trading rules) may deal with the following matters:
(a)
the rules governing the trading or transfer of tradeable water rights;
(b)
the terms on which tradeable water rights are traded or transferred;
(c)
the processes by which tradeable water rights are traded or transferred;
(d)
the imposition or removal of restrictions on, and barriers to, the trading or transfer of
tradeable water rights;
(e)
restrictions on taking or using water from a water resource as a result of the trading or
transfer of tradeable water rights in relation to that water resource;
(f)
the manner in which particular kinds of trading or transfer of tradeable water rights is
conducted;
(g)
the specification of areas within which particular tradeable water rights may be traded or
transferred;
(h)
the availability of information to enable the trading or transfer of tradeable water rights;
(i)
the reporting of the trading or transfer of tradeable water rights;
(j)
any matter that was dealt with in:
(i)
Schedule E to the MDB Agreement (other than paragraph 15(3)(c) of that Schedule); or
(ii)
the Protocols to the MDB Agreement made under Schedule E to that Agreement (other than
the Protocol on Access and Exit Fees);
immediately before the commencement of this Part.
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(2)

Without limiting paragraph (1)(d), the water trading rules may:
(a)
prohibit some types of restrictions on, or barriers to, the trading or
transfer of tradeable water rights; and
(b)
impose or allow other types of restrictions on, or barriers to, the
trading or transfer of tradeable water rights.
(3)
Without limiting paragraph (1)(h) or (i), the water trading rules may
provide for the use of registers to provide information about the trading or transfer of
tradeable water rights.
(4)
Without limiting subsection (1), particular water trading rules may be
limited to one or more of the following:
(a)
particular kinds of trading or transfer (for example, exchange rate
trade or tagged trade); or
(b)
the trading or transfer or particular kinds of tradeable water rights; or
(c)
the trading or transfer of tradeable water rights in relation to
particular water resources.
(5)
Without limiting subsection (1), the water trading rules may provide
that a person who suffers loss or damage as a result of conduct of another person
that contravenes the water trading rules may recover the amount of the loss or
damage by action against that other person or against any person involved in the
contravention.

water access right /delivery right
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water access right:
(a)
means any right conferred by or under a law of a State to do
either or both of the following:
(i)
to hold water from a water resource;
(ii)
to take water from a water resource; and
(b)
without limiting paragraph (a), includes the following rights of
the kind referred to in that paragraph:
(i)
stock and domestic rights;
(ii)
riparian rights;
(iii)
a water access entitlement;
(iv)
a water allocation; and
(c)
includes any other right in relation to the taking or use of
water that is prescribed by the regulations for the purposes of this
paragraph.
water delivery right means a right to have water delivered by an
infrastructure operator.

Restriction on water trade
• (4) Restrictions on extraction, diversion or use of water
resulting from trade can only be used to manage:
•
(a)
environmental impacts, including impacts on
ecosystems that depend on underground water; or
•
(b)
hydrological, water quality and
hydro-geological impacts; or
•
(c)
delivery constraints; or
•
(d)
impacts on geographical features (such as
river and aquifer integrity); or
•
(e)
features of major indigenous, cultural heritage
or spiritual significance.
• clause 4 schedule 3

institutional aspects
• 15)
Institutional, legislative and
administrative arrangements will be
introduced to improve the efficiency and
scope of water trade and to remove
barriers that may affect potential trade.
• clause 15 schedule 3

barriers to permanent trade..
• (16) Barriers to permanent trade out of water irrigation
areas up to an annual threshold limit of 4% of the total
water entitlement of that area will be immediately
removed, subject to a review by 2009 by the National
Water Commission under paragraph 7(2)(h) of the
National Water Commission Act 2004, with a move to full
and open trade by 2014 at the latest.
•
(17) Subject to this clause, no new barriers to
trade will be imposed, including in the form of
arrangements for addressing stranded assets
schedule 3.

model water charges
• 96 Minister may formulate model water charge rules
•
(1)
The Minister may formulate, in writing, model
rules for regulated water charges.
• Note:
The model rules do not have any legal effect
under this Act but are available for adoption by States,
Territories, infrastructure operators and other persons.
•
(2)
Model rules formulated under subsection (1)
are not legislative instruments.
• there fore not binding and section 109 inconsistency of
State laws does not apply
•

Division 2—Water market rules
• 97 Water market rules
•
(1)
The Minister may make rules (to be called water
market rules) that:
•
(a)
relate to an act that an irrigation infrastructure operator
does, or fails to do, in a way that prevents or unreasonably delays
arrangements being made that would reduce the share component
of a water access entitlement of the operator to allow a person’s
entitlement to water under an irrigation right against the operator to
be permanently transformed into a water access entitlement that is
held by someone other than the operator; and
•
(b)
contribute to achieving the Basin water market and
trading objectives and principles set out in Schedule 3.
• Arrangements of the kind referred to in paragraph (a) are referred to
in this section as transformation arrangements.
• Water market rules are legislative instruments.
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(3) Without limiting subsection (1), water market rules may deal with the
restrictions that an irrigation infrastructure operator may, or may not, impose
in relation to:
(a)
transformation arrangements; or
(b)
the trading or transferring, by a person who had an irrigation
right against the operator, of a water access entitlement obtained as a result
of transformation arrangements.
(4)
Without limiting subsection (3), the restrictions referred to in
that subsection include:
(a)
restrictions imposed by including provisions in a contract,
arrangement or understanding between an irrigation infrastructure operator
and:
(i)
a person who has an irrigation right against the operator; or
(ii)
a person who has a water access entitlement that the person
obtained as a result of transformation arrangements in relation to an
irrigation right the person had against the operator; and
(b)
restrictions imposed by the way in which an irrigation
infrastructure operator conducts its operations

water market rules
• (5) Without limiting subsection (1), water market rules may:
•
(a)
permit an irrigation infrastructure operator to require
security before allowing:
•
(i)
a person who holds an irrigation right against the
operator to obtain a water access entitlement through transformation
arrangements in relation to the irrigation right; or
•
(ii)
a person who has obtained a water access entitlement
as a result of transformation arrangements in relation to an irrigation
right the person had against the operator to trade or transfer the
water access entitlement obtained; and
•
(b)
provide for transitional arrangements in relation to
contracts that have been entered into between an irrigation
infrastructure operator and another person before water market
rules are made or amended

water market rules
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6)

Water market rules must not prevent an irrigation infrastructure operator from:
(a)
imposing, or requiring the payment of, a regulated water charge; or
(b)
requiring the approval of a person who holds a legal or equitable
interest in an irrigation right that a person has against the operator before allowing
transformation arrangements in relation to that irrigation right.
(7)
Without limiting subsection (1), water market rules may provide that
a particular provision of the rules is a civil penalty provision.
(8)
The civil penalty for a contravention of a provision specified under
subsection (7) is 200 penalty units.
(9)
Without limiting subsection (1), water market rules may provide that
a person who suffers loss or damage as a result of conduct, or an omission, of
another person that contravenes the water market rules may recover the amount of
the loss or damage by action against that other person or against any person
involved in the contravention.
(10)
No claim, action or demand may be made, asserted or taken against
an irrigation infrastructure operator for anything done by the operator solely for the
purpose of complying with water market rules.

water market rules
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98 Process for making water market rules
(1)
The Minister must ask the ACCC for advice about water market rules the
Minister proposes to make.
(2)
The ACCC must give the Minister advice about the proposed water market
rules.
(3)
The Minister must have regard to the ACCC’s advice in making the water
market rules.
(4)
The regulations must provide for the process that the Minister is to follow in
making water market rules.
(5)
Without limiting subsection (4), the regulations must provide for consultations
with the Basin States and irrigation infrastructure operators, and public consultations, as part of
the process of making, amending or revoking water market rules.
(6)
If:
(a)
the Minister makes water market rules; and
(b)
the rules do not reflect the advice that the ACCC gave the Minister under
subsection (2) in relation to the rules;
the Minister must, when the rules are laid before a House of the Parliament under the Legislative
Instruments Act 2003, also lay before that House a document that sets out:
(c)
the respects in which the rules do not reflect the advice given by the ACCC;
and
(d)
the Minister’s reasons for departing from that advice.

•
•
•
•
•
•
•
•
•
•
•

99 Constitutional operation of water market rules
(1)
Water market rules apply to an act, or a failure to do an act, by an
infrastructure operator that has an effect on:
(a)
the ability of a person who holds an irrigation right against the
operator to obtain a water access entitlement; or
(b)
the ability of a person who held an irrigation right against the
operator to trade or transfer a water access entitlement;
if one or more of the paragraphs in subsection (2) or (3) are satisfied.
(2)
This subsection applies if:
(a)
the infrastructure operator or the person who holds, or held, the
irrigation right is a constitutional corporation; or
(b)
the act is done, or the failure to do the act occurs, in the course of
trade and commerce between the States or between a State and a Territory; or
(c)
the act is done, or the failure to do the act occurs, in a Territory; or
(d)
the water access right, or the irrigation right, relates to a water
resource in a Territory; or
(e)
the act is done, or the failure to do the act occurs, using a postal,
telegraphic, telephonic or other like service (within the meaning of paragraph 51(v) of
the Constitution

Part 2—Water charging
objectives
•
•
•
•
•
•
•
•
•
•
•
•

2 Water charging objectives
The water charging objectives are:
(a)
to promote the economically efficient and sustainable use of:
(i)
water resources; and
(ii)
water infrastructure assets; and
(ii)
government resources devoted to the management of water
resources; and
(b)
to ensure sufficient revenue streams to allow efficient delivery of the
required services; and
(c)
to facilitate the efficient functioning of water markets (including
inter-jurisdictional water markets, and in both rural and urban settings); and
(d)
to give effect to the principles of user-pays and achieve pricing
transparency in respect of water storage and delivery in irrigation systems and cost
recovery for water planning and management; and
(e)
to avoid perverse or unintended pricing outcomes.

Part 3—Water charging
principles
•
•
•
•
•
•
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3 Water storage and delivery
(1)
Pricing policies for water storage and delivery in rural systems are to
be developed to facilitate efficient water use and trade in water entitlements.
(2)
Water charges are to include a consumption-based component.
(3)
Water charges are to be based on full cost recovery for water
services to ensure business viability and avoid monopoly rents, including recovery of
environmental externalities where feasible and practical.
(4)
Water charges in the rural water sector are to continue to move
towards upper bound pricing where practicable.
(5)
In subclause (4):
upper bound pricing means the level at which, to avoid monopoly rents, a water
business should not recover more than:
(a)
the operational, maintenance and administrative costs, externalities,
taxes or tax equivalent regimes; and
(b)
provision for the cost of asset consumption; and
(c)
provision for the cost of capital (calculated using a weighted average
cost of capital).

Part 3—Water charging
principles
• (6) If full cost recovery is unlikely to be achieved
and a Community Service Obligation is deemed
necessary:
•
(a) the size of the subsidy is to be reported
publicly; and
•
(b) where practicable, subsidies or
Community Service Obligations are to be
reduced or eliminated.
•
(7) Pricing policies should ensure
consistency across sectors and jurisdictions
where entitlements are able to be traded.

Environmental externalities
•

(1) Market-based mechanisms (such
as pricing to account for positive and
negative environmental externalities
associated with water use) are to be
pursued where feasible.
•
(2) The cost of environmental
externalities is to be included in water
charges where found to be feasible

Australian Water markets and integrated Water Resources
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•Thank you for your time

Zaragoza, 29 July 2008

Native mallee
Recharge =
0.1 mm/yr
full accounting now for the use

Dry land agriculture
Recharge =
1 - 60 mm/yr

Water trading- benefits
• forced a full accounting for water ie all
users including forestry in South east need
to get a water allocation to account for
interception losses and foregone recharge.
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Ecologically Sustainable Development in Australia
•

•

•

In 1990, (three years after Brundtlund[1] and 2 year before the Rio declaration[2] and
Agenda 21[3]) the Federal government used a mechanism of 9 working groups with
community consultation in specific industry sectors to assess the possibilities for
moving forward and problems in achieving Ecologically Sustainable Development
(ESD) in each sector.[4] These groups generated a report and from this a schedule
in terms of the box below was added to the National Environmental Protection
Council
[1] World Conference on Environment and Development 1987 Our Common Future
OUP, Oxford which provided this definition of sustainable development concept
Development which meets the needs of the present with out compromising the ability
of future generations to meet their own needs
[2] Rio declaration on Environment and Development, Report of the United National
Conference on environment and development Doc. A/conf 151/6 Rev 31 ILM 874. .
This is soft law instrument articulating the above and providing other Principles.
[3] Agenda 21 is a comprehensive plan of action to be taken globally, nationally and
locally by organisations of the United National system, governments and major
groups in every area in which human beings impact on the environment
www.un.org/esa/susdev/documents/agenda21/index.htm

Zaragoza, 29 July 2008

ESD
•
•
•
•
•
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•
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Core objectives:
to enhance individual and community well-being and welfare by following a path of economic
development that safeguards the welfare of future generations
to provide for equity within and between generations
to protect biological diversity and maintain essential ecological processes and life-support
systems
The Guiding Principles:
decision making processes should effectively integrate both long and short-term economic,
environmental, social and equity considerations
where there are threats of serious or irreversible environmental damage, lack of full scientific
certainty should not be used as a reason for postponing measures to prevent environmental
degradation (PRECAUTIONARY PRINCIPLE)
the global dimension of environmental impacts of actions and policies should be recognised and
considered
the need to develop a strong, growing and diversified economy which can enhance the capacity
for environmental protection should be recognised
the need to maintain and enhance international competitiveness in an environmentally sound
manner should be recognised
cost effective and flexible policy instruments should be adopted, such as improved valuation,
pricing and incentive mechanisms
decisions and actions should provide for broad community involvement on issues which affect
them

Zaragoza, 29 July 2008
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ESD MEANING
• The IAE was signed by all States the territorities and the
Australian Local Government Association. This was
drafted in recognition of the limitations of the
Constitution[1] to deal with environmental matters that
have inter-jurisdictional dimensions. This policy protocol
instrument sets out ESD principles to guide State and
local government and hence provides a protocol to
voluntarily restriction the plenary power of each State
over water management.
[1] See third recital of Intergovernmental agreement on
the environment 1992.
Zaragoza, 29 July 2008
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water supply business and ESD
•

•
•

There are 333 water supply businesses in Australia and these fall into 14
different types of legal forms[1]. In order to determine these figures, the
annual reports of all WSB were obtained as of 2004/5. In order to generate
the initial listing, data were obtained from these bodies the Australian Water
Association, State Legislative reviews[2] and review of available
benchmarking literature for Australia produced by the Water Services
Association of Australia[3] and the Australian National Committee in
Irrigation and Drainage)
[1] McKay, J. M. (2006). Issues for CEOs of water utilities with the
implementation of Australian water laws. Journal of Contemporary Water
Research and Education, Issue 135, December 2006, 120-136.
[2] For example Non-Major Urban Water Utilities - Queensland Report 2001
– 2002, (2004) Queensland Dept. of Natural Resources, Mines & Energy
[3] For example Performance Monitoring Report 2000-2001 Australian non
Major Urban Water Utilities, Australian Water Association and ARMCANZ,
Sydney, 2000
Zaragoza, 29 July 2008
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EFFORT AND DIFFICULTY ESD
CEO’S WATER SUPPLY BUSINESSES
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